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r. George rge Irome 
Town. Clerks of Edinburgh, and George Lindſay De. 
2 pute Clerk there 3 N : 


TO THE - 
Petition and Complaint of Fob», Din principal Extrac- 
ter and Keeper of the Proceſſes. 


HE Queſiion between ohn Din, and the Clerks of Zdinburgh 

is very well known to the Lords, wherein an Ad was ex- 
trated, which contains an Interdict, reponing him to the 
Poſſeſſion of his Liferent Office, not only of principal Extrac- 
ter and Keeper of the Proceſles and Ropoſitoriesy but alſo of 
Weg officiating as Clerk to the Magiſtrates of Edinburgh qua 
]luſtices of the Peace in the Council Chamber. In. 
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* The faid Fohn Din has now thought fit to offer a Com- 
. Sed) plaint againft the Clerks, and indeed againſt the Magiſtrates 

| of Zdinburgh, as having transgreſſed this Intordict, and be- 
anſe he had not a Colour to complain as the Interdict was pronounced, and ſtands in 
ne extracted Act, he reclaims againſt it, and prays that the Words in Abſence of 
ze Clerks and their Deputies may be ſtruck out, and the Words under the Clerks 


nd their Deputies may be inſerted, and when it is ſo amended to find, that the 
2 Clerks have trausgreſled it. | | 


e Petitioner further complains, © That the Magiſtrates ſhould have preſumed, 
ithout his Conſent, to lay {down a Regulation, wholeſome indeed, as he ſeems 
d admit, for every other of his Majeſty's Liedges, except John Din, and therefore 

at the Lords may authoriſe him for his Benefit and Advantage, at leaſt during 
ae Dependance to break through the Regulation. 
And as very ſtrong and extraordinary Arguments are neceſſary to ſupport the Pray- 
r of ſuch a Petition, he ſuggeſts, * That he is at the Point of ſtarving, and cannot 
ve Money to carry through his Cauſe, except the Lords are pleaſed to let him ex- 
A what he pleaſes, at leaſt to indulge him in whatever he formerly did, and take 
Loney as he was in Uſe to do before the intenting of this Proceſs. : | 
The Generality of Mankind in this Place are very much miſtaken, if the Petiti- 
er was ſo regardleſs of Money while he poſſeſt his Freehold, as he calls it, in his 
wn Way, as that it can be neceſſary for him now to plead in forma pauperis ; how- 
er the Coinplaint muſt ſtand upon its own Bottom, and be determined according 
the Principles of Law and Juſtice. Ts Ps 
The firſt Article of the Complaint is this, That George Lind/ay Writer in Z- 
linburgh, by indirect die ut in Poſſeſſion of what the Petitioner ought to 
enjoy, in Conſequence of the Inderdict, in as much as he is appointed conjunct 
Deputy Clerk with Mr. Naſmith, and has taken into his Poſleſſion every Procels 
hat comes into his Hands depending before the Magiſtrates, either as Baillies or 
uſtices of Peace; as alfo, his requiring him, Mr. Din, to deliver up all his Keys 
and Proceſſes, and further has prepared a new Receipt Book ſor the Purpoſe, and 
as fitted up new Repoſitories in the Council and Town Clerks Chamber. a 
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kept by Robert Seton, or the Keeper of the Proceſſes for the 'I'ime being, UNDER 


bert Seton was to be Keeper of them; but how? Under the Clerks and their De- 
- Buy, and the Deputy was to have one Key, and Robert Seton was to have another. 
The Lords ſee here, by the Regulation, tho' Robert Seton was to be Keeper of theſe 


him, in ſo much that the 4th Regulation is conceiv'd in theſe Words, That the 
Deputy, or in his ABSENCE the ſaid Robert, ſhall at all Times give ready 


the Clerks, and acting in their ABSENCE only, are ſynonimous Words. 2do,That | 
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into the Hands of Robert Seton, or the Keeper of the Proceſſes for the Time ; 
und after adviſing, to be reported in the Court by the Deputy, or in his Abſence by 
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Tas appointed; fo that if there is any indirect Means uſed, it is the Appointment 


that the Deputy was to have a Key of the whole Proceſſes, as indeed it is apparent 


of Opinion, that Mr. Dis cannot with-hold the Key due to the Deputy, a 


s 2 | 2 — N 
This has the Appearance of a Complaint, but when it 1s examined, your Lord- 
ſhips will ſee — 3 2 there is for it: Mr. Din ſurely cannot take upon him to 
complain, that the Magiſtrates appointed a Deputy to their Clerks without his Con- 
dent, The Clerks Deputy has Power to act as far as Mr. Lindſay has done ſince he 


of a Deputy, and the ordering him to attend his Duty. a 
By the firſt Article of the Regulations 1714, to which Mr. Din has often appeal'd, 
© all Proceſſes, with the Grounds, and Warrands of Ads, Decreets and Sentences, 


* obtain'd and and pronounced before theBaillies and Juſtice of Peace Courts are to be 


the Clerks and their Deputy, and all unſentenced Proceſſes to be lodged together 
© in one Place, where the DEPUTY is to have one Key, and Robert Seton another, 
and all other Pais-Keys are diſcharged. | | 
By this Regulation all the Proceſſes whereon Sentence has followed, as well as 
thoſe that are depending, are indeed to be lodged together in one Place, and Ro- 


Proceſles, yet this Keeping was under the Clerks and their Deputy, and the De- 
uty was to have a Key as well as Robert Seton, and was to be a Principal as to 


© Acceſs to the Extracters to thele Places where the Proceſſes are lodg'd in the 


Chamber.“ | EE 
From this laſt Regulation two Things are manifeſt, mo, That being Keeper UNDER 


in this Matter of keeping the Proceſles, ſentenced as well as not ſentenced, the princi- 
pal Extradter was ſo far from being excluſive of the Deputy, that he was no more 
Ent a her when he was preſent. ztio, From the firſt Regulation tis plain. 


from the Nature of the Thing as above explain'd. | = 
' In the next Place, the Lords are entreated- to obſerve the Words of the third 

Regulation, which ace material, not only upon the Conſideration of this, but of an 
after Article of the Complaint, which are theſe: That all Proceſſes that come 10 be 


adviſed, and Interlocutor» rv be written heren on, ſhall be put into the D uty's 
Hands for that ect, and in caſe of his NECESSARY ABSENCE, 70 be put 


the ſaid Robert Seton, | | | 

The. Lords here ſee, that all Proceſſes that are to be adviſed, and Interlocutors to 
be written upon them, are to be put in the Hands of the Deputy ſolely, and only in 
eaſe of his neceſſary «Abſence, to be put into the Hands of the Keeper of the Procelles. 
The Stile is here varied, for the Rule does not content itſelt with ſaying in his Al. 
ſence, but in caſe of bis neceſſary Abſence. 
That the Clerk-depute is the proper and principal Cuſtodier of the Proceſſes, is ma- 
nifeſt from an Act of Council in the Year 1692, wherein the Council.recommendes 
to the Baillies and their Cleyks, that the Proceſſes and judicial ds of Court, an 
Writs thereto belonging, be pat in the Depute-clerk's Hands, for which he ſhall be as 

werable to all Parties having Intereſt ; ſo that the Regulations, which were made by 
the Clerks only as to all ſentenced Proceſſes, continued the Keeping with th 
Deputy, but gave a Key to the Keeper of the Proceſſes, and as to all Proceſſes ti 
be adviſed, the ſole keeping of them was committed to the Deputy in Manner af 
bove ſet forth, except in his neceflary Abſence. 

Mr. Lind/ay demanded Acceſs to the Proceſſes that had been under John Din 
Cuſtody, which he thought fir 'to refuſe, (as appears by an Inſtrument 
Proceſs )| and to this Day with-holds it from him. Then as to the Proceſſe 
depending, Mr. Din defired to have the keeping of them, no doubt in order 
have excluded Mr. . Lindſay from theſe alſo; but *tis believed theLords will! 


complain that the Deputy does not give him a Key to the other Proc 


RE: 

ad this is the Foundation of the Complaiat, which would have founded George 
indſay much better in complaing againſt Fob» Din, who, if Way were given to him, 
ould uſurp upon every Right belonging to the Clerks and their Deputes. 

As to what is ſaid, that a new Desk is fitted up; that Desk was put up before 
ze Iaterdict, and if it had been after, the Lords ſee by the 4th Article of the Re- 
lations, the Proceſſes which are to be adviſed and written on, muſt be put in the 
ands of the Depute, and not in the Hands of Fohn Din, except in caſe of his se- 
Jar Abſence; was it not then reaſonable, that Repoſitories ſhould be made, and 


5 eceipt Books prepared by Mr. Lindſay with regard to ſuch Proceſſes? 
5 Tue 2d Article is in Relation to the Act ot the Town. council concerning the d- 
. ſing Proceſſes in the Baillie Court; He ſays, That 'tis very likely this Act of 
* Council may be a good and proper Regulation, but then it ought not to have been 
5 made at this Time without his Conſent.” 
As to this the Lords will be informed, that the Magiſtrates and Council tak ing in- 
18 Coaſideration, that the overly Way of adviſing Proceſſes, that had obtain'd by a 
J- pgle Magiſtrate, having the Proceſſes brought to him of a Morning, with an 
7» terlocutor made, cut, and dry by an Extracter, was attended with many ill Conſe- 
JA ences, did, in anno 1702, ſtatute and ordain, * That in all Time coming the Baillies 
ſe ſhould meet together every Friday of the Week, at four of the Clock Afternoon, and 
e- then and there continue till fix o Clock atleaſt, if their Buſineſs require it, in order 
to o conſider deliberately, and adviſe all Proceſſes depending before the Court; and 
he that they ſhould prefer the Meeting at this Diet to all other Buſineſs, and that the 
dy erks and their Deputes ſhall be bound accordingly, to attend them with the 
he roceſſes depending at that Time, prepared by them for the Baillies Conſideration.? 
ad this AR is ordained to be — yearly at Mitbaelmas after the Elec ion. 

; Notwithſtanding this very wholeſome Regulation, it crept in, that Mr. Din aſ- 
hat ing the Management of the Proceſſes to himſelf, when he thought fir, went of 
\ci- Morning to an Aſſeſſor, and in a Hurry the Interlocutor was writ by Mr. Din, 
ore N by him carried to a Baillie, and thoſe had firſt diſpatch'd, who he thought 
ain, Wt deſerv'd it; and inſtead of 6 4 there was taken from the Party Halt a 
ent Now, for adviſing every ſuch Procels. 

There were Abuſes at leaſt that might have "crept in (at preſent the Clerks ſhall 


no more) and therefore the Magiſtrates thought it their Duty to make the new 
gulation after- mentioned, and revive the former AQ that had not been obſerv- 
as it ought to have been, 

And by this new Regulation, «wo, A Roll is ordered to he made up of all the 


put uſes where with Lied, is made, according to which tuch Aviſandums are to 
me; ¶ proceeded in. | 


2do, There was another Roll to be made up of all Actions and Proceſſes, - whereon 


e Opinion of the whole four Aſſeſſors has been demanded, which was to be a Rule 
r Proceeding in ſuch Aviſandums. 


oe 10 ztio, For ad viſing of Proceſſes according to theſe Rolls, the Magiſtrates and Aſ- 
celes ors are to meet every Thurſday at ſix in the Afternoon, during ahe Months therein 
s Al- Nentioned, and oftner, if Need require, to adviſe the Proceſſes depending before 


em; and in the ſame Manner, as in the former Act of Council, the Clerks or their 
pute are appointed to attend with the Proceſſes, and that there be no Adviſings 
Wade but at the aforeſaid fixed Diets; and this Act bears Date the 3oth June laſt. 
What Mr. Dis complains of, is That he cannot be allowed to have the Proceſſes 
Iviſed by ſingle Aſſeſſors, and in what Order he thinks fit, becauſe, fays he, *tis a 
pls to him, and it was not ſo before this Proceſs began. | 
Hut in the ft Place the Lords ſee, that by the Regulation, as the Extracter or Keeper 
the Proceſſes was to have nothing to do, but, in Caſe of the neceſſary Abſence of 
ze Depute-Clerk, whereby any Advantage propoſed to accrue to the Keeper of the 
oceſſes, was meerly accidental, for the Benetit of the Lieges to have Diſpatch, 
d not to get Money into his Pocket. And is it not very odd Reaſoning, That be- 
uſe from an Abuſe he got a little Money, it ſhall not be in the Power of the Magiſ- 
ates and Council, to reQify ſuch Abuſe, becauſe, forſooth, he ſhall not find ſa much 
s Account in it? The Magiſtrates and Council of Edinburgh, have bound 
emſelves in no Ways to Mr. Din, he cannot pretend it; their principal Clerks 
ve no Negative upon them in ſuch Matters, much leſs any having Commiſſion 
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from them, whether Liferent or not: And it is really rather too open and bare? 
faced, to pretend to graft a Complaint upon this A& of Council. {- 

The Complaint ſays, That Mr. Linaſay, by having the Proceſſes in his Hands; 
© ingrofſes the hole Extracterſhip to himſelf,” 

Tis anſwered, that if he has any Advantage over other Extrafters in this reſpeQ; 
he holds it not only by the late and former AR of Council, but by the Regulations 
themſelves, to which Mr. Din appeals for the Privilege of his Office. But if the 
keeping of the Proceſſes gives an Extracter any Advantage, how came it about that 
Mr. Din ſo ſtrenuouſly deny*d that the keeping of the Proceſſes was of any Manner of 
Advantage to him? For he has frequently averr'd, that this Article did not yield 
him five Shillings a Year, but that is only mentioned by the by. 

Through the whole Complaint "tis conſtantly harped upon, that Mr. Dis, by the 
Interdict, ſhould poſſeſs in the ſame Manner as he poſſeſt before he was turned out 
by the Clerks, It is true that the Lords did repone him to the Exerciſe of his 
Office during the Dependence ; but then it does not follow from this, that where 
by his Office he was only to act in Abſence of another, he may debar that other 
from aQting, whoſe Right it is to exerce an Office belonging ro him. 

If there was any Advantages he enjoyed, which did not of Right belong to him, 
ſurely the Lords never intended by the Interdict to take away the Right of third 
Parties, or to approve of any Exaction or Irregularity : Mr. Din was to be repon- 
ed to his Office, and he was to have the Poſſefſion of officiating as Clerk to the 
Magiſtrates, ua Juſtices of Peace in the Council Chamber, in Abſence of th 
Clerks and their Deputes, but there is not one Word of the Baillie Court; ſo that 
indeed more has been ſaid upon this Head than the Thing deſerves. © 2 

The third Article is, That Mr. Din was in conſtant Uſe, to receive for his'ow! 
* Behoof, all the Fees ariſing from Complaints, or other Queſtions coming before 
* the Magiſtrates inthe Council Chamber, without accounting for any Part thereof 
o the Clerks or their Deputy, except his Share of the Dues of Extracts, and that 
* whether the Principals or theirDeputy was prefent or not ; and from this he argues 
That the Interdict ſhould have the Effect of giving him in the isterim both che 
Principal and Deputy Clerk's Dues, and his own. | 

The “ords will be informed, that there is produced a Copy of a Table of Fees,writtet 
by the laid John Din's own Hand, which was by him delivered to the Clerks, whe 
they were called upon to give in a Liſt of their Fees to the Commiſſioners, appoiated 
by his- Majeſty tor enquiring into the Fees in, Uſe to be exacted throughout the Whole 
Nation in the ſeveral Courts; and the Title of it is, Table of Fees payable to theTownCler 
of Edinburgh, vpon a Complaints for Riots, &c. end every otber Thing try'd and « 
termined in a 2 Way by the Magiſtrates, as Sheriffs and Fuftices of the Peace 
in the Council Chamer: Aud there the Fees are ſtared down, both to the Clerks 
and John Din as Extracter; and when it comes to Complaints by Drovers : 
gainſt Fleſhers-for Payment of Goods, (5c. he ſays, Fees are paid as in thi 
Table for the Sheriff and "Baillie Court, but nothing is paid for Extrafts, . 
Extracter having one Half of the Clerk's Fees on this Article, in full of his Troable 
when the Sums decern'd do not exceed L. 80 Scots, and one Third only, when above 
L. Zo Scots, How then can he pretend that he has Right to all the Fees ariſing 
from Complaints and other Proceſſes coming ang Magiſtrates in the Council 
Chamber? The rather when 'tis conſidered, that the 5th Article of the Regulatio 
1714, is, That Robert Seton, or the Keeper of the Proceſles, attend and ferve th 
. agi ates us Juſtices of the Peace, under the Clerks and their Deputies, in th 
* Conneil Chamber, and keep the Juſtice of Peace Books, and other Books, former 
© ly in Ute to be kept by him, be being always accountable.) "Tis plain by thi 
that, as there were Fees due to the principal Clerks, ſo when in abſence of them and 
their Deputies, he officiated and levied Fees, he was accountable for them: An 
ſhall it aftoord any Argument, that ſuppoſe the Clerks or their Depute, attend them 
ſelves, they may take the, Trouble, but he ſhall have their Fees, becauſe for ſome 
Time, heretofore he has thought fit to put them all into his own Pocket? The 
Reverſe of this is true, for it isplain by che Regulations themſelyes, that he was ne 
ver to act there, but ider, and in Abſence of the Clerks, and was to be pait 
only for his Service: and if he received the Clerk's Dues, and Wotlld not account 
for them, there is the leſs Reaſon to put any more into his Hande. w . 

No Interdict, tobe ſure, can have retroſpect; it any Fee is Ws bl preceed 
ing the Ordinance of the Lords, he muſt wait the End of the Cadfe, and then it 
will appear whether he is Debitor to the Clerks, or the Clerks to him, A 


